Chart Agent Distribution Agreement


Agreement Number

FAA-AVN-2009-00000

NON-FEDERAL REIMBURSABLE AGREEMENT

BETWEEN

DEPARTMENT OF TRANSPORTATION 

FEDERAL AVIATION ADMINISTRATION 

AND

[NAME OF SPONSOR]

[AGENT ADDRESS]

[CITY, STATE  ZIP CODE]

[COUNTRY]

WHEREAS, the Federal Aviation Administration (FAA), Mission Support Services, AeroNav  Products is required by 49 U.S.C. Section 44721 to compile, print, disseminate, and publish aeronautical and non-aeronautical navigation charts and related products to the public;

WHEREAS, the authority for the FAA to distribute its navigation charts and related products that are printed, produced, and/or distributed by FAA upon a reimbursable payment basis is found in 49 U.S.C. 106(l)(6) on such terms and conditions as the Administrator may consider necessary; 
WHEREAS, in order that full public benefit may be derived from the dissemination and distribution of data and related products, the Administrator has been authorized by 49 U.S.C.  Section 44721 (e) to enter into reimbursable agreements with a public or private organization, or individual to disseminate and distribute aeronautical and non-aeronautical navigation charts and related products and services;

WHEREAS, it has been determined the use of the private sector for the dissemination and distribution of such charts and related products will advance the FAA’s mission; 

WHEREAS, [AGENT] has a unique capability to disseminate and distribute such charts and related products to the benefit of the FAA while simultaneously helping to advance the agency’s mission;

WHEREAS, The FAA has been directed by 49 U.S.C. Section 44721 (b) to make an agreement to indemnify any person that publishes a map or chart for use in aeronautics from any part of a claim arising out of the depiction by the person on the map or chart of a defective or deficient flight procedure or airway if the flight procedure or airway was not obviously defective or deficient; 

WHEREAS, the Administrator has been directed to assess a fee from Agent for any special service provided by Agent for dissemination and distribution of navigation charts and related products to the public; 

WHEREAS, Title 49 U.S.C. Section 44721 provides that the purpose of reimbursement is to reimburse the FAA for the costs of creating, printing, and disseminating aeronautical products and services under the statute; 

NOW THEREFORE, the FAA and the [AGENT] mutually agree as follows:

ARTICLE 1.  Parties

The Parties to this Agreement are the FAA and [AGENT].

ARTICLE 2.  Type of Agreement
This Agreement is an “other transaction” authorized under 49 U.S.C. 106 (l)(6) and 44721.  It is not intended to be, nor will it be construed as a partnership, corporation, joint venture or other business organization.  

ARTICLE 3.  Scope
A. Purpose.  The purpose of this Agreement between the FAA and the [AGENT] is to identify and enumerate the terms, conditions and provisions under which a Chart Agent (hereinafter referred to as Agent) agrees to disseminate and distribute by sale the navigation charts and related products that are printed, produced and/or disseminated and distributed by the FAA.

B. Specific goals and objectives to be accomplished:  The purpose of this Agreement is to identify and enumerate the rights, obligations and duties of the FAA and the Agent with respect to the sale, dissemination and distribution of navigation charts and related products utilized by members of the public for the safe and efficient navigation and movement of commercial, government and recreational aircraft and commercial, government and recreational watercraft, thus furthering the chart and product dissemination and distribution duty of FAA to promote safe navigation.  With this in mind, this project is titled:

CHART AGENT DISTRIBUTION AGREEMENT

C. The FAA acknowledges the following as its duties, obligations and responsibilities under this Agreement:

a.  
FAA shall assign the Agent a unique customer account number;

b.  
FAA has an agreement with and communicates only with the Agent;

c. FAA shall promptly take action to fill Agent’s order (s);

d. FAA shall promptly take action to ship Agent’s order (s) to the location/destination identified by Agent in its order;

e. FAA shall not accept orders or obsolete returns directly from Agent’s sales outlet(s);

f. FAA shall ensure compliance of its employees and Managers with respect to this Agreement and Supplemental Instructions, which are incorporated herein by reference. (Supplemental Instructions are enclosed and also available on-line at: http://naco.faa.gov);

g. FAA shall ensure that its employees and Managers do not initiate communications with Agent’s sales outlet (s) except in the event of a National Emergency as defined in Article 7;

h. FAA shall not intentionally establish an Agent relationship with a sales outlet(s), after such a related or similar relationship is established by Agent.
D. Agent:  Agent acknowledges the following as its duties, obligations and responsibilities under this Agreement: 

a. Agent acknowledges and understands that Agent is required to have a minimum annual net sales volume of $5,000.00 of navigation charts and related products to retain Agent status with FAA;

b. Agent acknowledges and understands that the Agent has one (1) year from the date FAA signs/implements this Agreement to establish its business and annual net sales volume;

c. Agent acknowledges and understands that, by the second year, if the Agent does not meet the minimum annual net sales volume of $5,000.00, this Agreement may be terminated at the discretion of the FAA (See Item 8 of Supplemental Instructions enclosed and incorporated herein.  Also available online at: http://naco.faa.gov);

d. Agent acknowledges and understands that it must elect one (1) of two (2) discount/obsolete return rate options for the sale of navigation charts and related products;

i. 50% discount of FAA published prices with zero (0) obsolete returns accepted; or 

ii. 40% discount of FAA published prices with up to 20% obsolete returns accepted. 

Agent understands and acknowledges that it must indicate which discount rate it elects on the signature page of this agreement.  This rate will be in effect for twelve (12) months from the date of the signing/implementation of this Agreement by FAA.  Agent may elect to change its discount/obsolete return rate option once every twelve (12) months on or after the anniversary or effective date of this agreement;

e. Agent shall return navigation charts and other related products distributed by Agent and their sales outlets provide that Agent has opted for the 40% discount and up to 20% obsolete returns option;

f. Agent acknowledges and understands that the Aeronautical Chart User’s Guide and other non-navigational products such as promotional posters will not be discounted and that no returns will be accepted by the FAA.  However, Agents may set their own prices for these products.  Digital products will not be discounted;

g. Agent acknowledges it is required to use FAA e-commerce website to initiate navigation chart and related product orders;

h. Agent acknowledges and understands that they must use the FAA e-commerce website to submit any and all one-time orders and changes to Standing Orders. FAA e-commerce website is located at: http://faacharts.faa.gov;

i. Agent acknowledges and understands that only Agent is permitted to submit orders and obsolete returns for credit to FAA, if that option is elected. Agent further acknowledges that it shall use the Standing Order System to automatically obtain new editions or revised products as the FAA publishes and makes them available;

j. Agent may establish its own network of sales outlets;

k. Agent sales outlets will not have an agreement or relationship with the FAA;

l. Agent shall establish a “Ship To” address under its customer account number for itself and each established sales outlet in its network.  Navigation charts and related products will be shipped to the Agent’s shipping address and/or to their sales outlets “Ship To” address(s) as designated by Agent;

m. Agent shall pay $10.00 for each drop shipment to its sales outlet(s) to cover costs of shipping, except for free issues (i.e. catalogs or replacement orders); 

n. Agent shall ensure that its personnel and sales outlet(s) comply with the terms and provisions of this agreement and with the terms of the Supplemental Instructions.  (Supplemental Instructions are enclosed and also available on-line at: http://naco.faa.gov);

o. Agent shall ensure that personnel of each sales outlet selling and distributing navigation charts and related products are familiar with and adhere to the terms of this Agreement and Supplemental Instructions incorporated herein by reference. (Supplemental Instructions are enclosed and also available on-line at http://naco.faa.gov);

p. Agent shall promote and identify each of their locations where navigation charts and related products can be purchased by the public; 

q. Agent shall provide FAA with the name, mailing and physical address, telephone number, fax number, e-mail address and website address for each of its sales outlets as soon as each location is established by the Agent;

r. Agent shall be responsible for any Agreements between the Agent and its sales outlet(s); 

s. Agent shall ensure that each of its sales outlet(s) and their employees, communicate only with the Agent and not with the FAA, except in the event of a National Emergency, as identified and defined elsewhere in Article 7 of this Agreement;

t. Agent shall ensure that each sales outlet does not submit orders or send obsolete returns (navigation charts or related products) to the FAA for credit; 

u. Agent shall ensure that the Agent and each member of its sales outlet network selling and distributing FAA navigation charts and related products are available for inspection by FAA representative(s), at any/all reasonable times, without notice;

v. Agent acknowledges and understands that the Agent does not have an exclusive franchise to sell and/or distribute navigation charts and related products distributed by FAA in the Agent’s community (ies); 

w. Agent hereby agrees to sell navigation charts and related products distributed by the FAA at no more than the list price published by the FAA.  Agents may add any local sales tax and/or fees for delivery services to customer’s purchases.  Delivery services may include expedited shipping costs paid by the Agent specifically for the shipment of products from the FAA to Agent and Agent shipping and handling fees; 

x. Agent acknowledges and understands that it may sell navigation charts and related products to other Agents at mutually agreed upon prices;

y. Agent acknowledges and understands that any/all claims by Agent for non-receipt or mis-shipment of orders must be filed with the FAA as soon as possible, but no later than twenty-one (21) calendar days after the date said order was placed.   The Agent must provide proof of order placement. (See Item 3 in the Supplemental Instructions incorporated herein by reference.  Also available online at: http://naco.faa.gov); 

z. Agent acknowledges and understands that the Agent is bound by a duty of good faith and best effort in achieving the goals of this Agreement.

ARTICLE 4.  Obsolete Charts and Products
A navigation chart or related product becomes obsolete on the next published effective date.  The Agent and/or its sales outlet(s) shall not sell obsolete products.  (See item 6 in the Supplemental Instructions incorporated herein by reference.  Also available online at: http://naco.faa.gov). 

For Agent choosing the 40% discount rate, credit for obsolete returns is up to 20% of the Agent’s annual net sales volume.  The FAA calculates Agent’s rolling 12-month return rate on the last business day of each month.  It is calculated by the dollar value of obsolete products returned for credit divided by the dollar value of products ordered (See Items 6 & 7 in the Supplemental Instructions enclosed.  Also available online at: http://naco.faa.gov).

For Agent choosing the 50% discount rate, zero (0) obsolete returns will be accepted.

ARTICLE 5.  Dates of Latest Editions (DOLES)

Dates of Latest Editions (DOLE’S) are updated quarterly and identify the product name or number, edition number, current edition number, and the next edition date, if applicable.  DOLEs must be available for reference by customers wherever navigation charts and related products are sold.  DOLEs are available on-line at: http://naco.faa.gov (See Item 9 in the Supplemental Instructions incorporated herein by reference.  Also available online at: http://naco.faa.gov).
ARTICLE 6.  Reproduction of Navigation Charts and Related Products

Agent is strictly prohibited from in any way, fashion and/or manner reproducing navigation charts and related products distributed by FAA for resale, dissemination, and/or distribution.
ARTICLE 7.  National Emergency

In case of a National Emergency proclaimed by the President, all navigation charts and related products distributed by the FAA will become the property of the FAA and their sale or other dissemination or disposition by Agent and/or its sales outlet(s) will be at the discretion of the FAA.  The FAA may, at its discretion, seize all navigation charts and related products.  FAA will reimburse Agents and/or their sales outlet(s) for all products sized under this provision.
ARTICLE 8.  Recycling Obsolete Navigation Charts and Related Products

If recycling of paper products is available in the Agent’s immediate geographical area, the FAA highly recommends Agent’s recycle their obsolete charts and products to preserve the environment and reduce waste.  

ARTICLE 9.  Approval of Subcontractors

FAA shall be promptly notified, in writing, of Agent’s new sales outlet(s).  Agent acknowledges its responsibility and obligation to ensure that each of its sales outlet(s) comply with each and every term and provision of this Agreement.

ARTICLE 10.  Audits

FAA has the right to examine or audit relevant financial records for a period not to exceed three (3) years, both during and after termination and/or expiration of this Agreement.  Agent must maintain an established accounting system that complies with generally accepted accounting principles.  Commercial companies should ensure their record retention policies comply with this policy.  

ARTICLE 11.  Lower Tier Agreements
Agent shall include the provisions of this agreement within any agreements, regardless of tier, with each of its sales outlets. 

ARTICLE 12.  Points of Contact
A.  FAA Points of Contact

1. The FAA point of contact will be:

FAA, Mission Support Services

Distribution Team AJV-372

Team Lead, Agents/Government Sales and Services Group

10201 Good Luck Road, Suite 2222

Glenn Dale, MD 20769-9700

U.S.A.


Phone Number: 301-344-6316

2.
The FAA point of contact is the liaison with the Agent and can be reached at the phone number listed above.  This liaison is not authorized to make any commitment, or otherwise obligate the FAA, or authorize any changes which affect the estimated cost, period of performance, or other terms and conditions of this Agreement.

ARTICLE 13.  Non-Interference with FAA Duties and Operations
Agent understands and hereby agrees that any relocation, replacement, or modification of any existing or future navigation charts or associated products may be made by FAA, as necessary to carrying out its mission.  Agent further understands and agrees that it shall not distribute any outdated navigation charts or associated products.

ARTICLE 14.  Transfer of Agency

Agencies established under this Agreement are not permitted to transfer their Agreement to another Agency.  A change in ownership, Agency name, or address shall be reported immediately to the FAA in writing.  A new Agreement will be required for a change in ownership or Agency name.

ARTICLE 15.  Period of Agreement and Effective Date

The effective date of this Agreement is the date on which it is signed and dated and/or implemented by the FAA.  This Agreement shall continue in effect for a period of three (3) years from the effective date, with two (2) option years of one (1) year each.  Agreement shall not exceed five (5) years total in duration.

An option period may be exercised, at least 15 but no more than 45 days prior to the expiration or termination of this Agreement.  

This Agreement may be bridged for up to but no more than ninety (90) calendar days to enable the parties to establish a new Agreement should they elect to do so.  The exercise of said bridge shall be accomplished prior to the expiration or termination date hereof and shall be accomplished as provided herein.

ARTICLE 16.  Payment and Accounting Arrangements

a. Payment – Remittance to “DOT-FAA” by Agent shall be in U.S. funds and must include the Agent’s account number to ensure prompt and proper credit.  To avoid interest and other charges, the FAA must receive payment in full within thirty (30) calendar days of the invoice date.  Agents are responsible for all charges on their invoice including any initiated by their sales outlets.  

b. A properly executed payment should be submitted to the FAA at the billing address identified below.  
FAA, Mission Support Services

Distribution Team AJV-372

10201 Good Luck Road, Suite 2222

Glenn Dale, MD 20769-9700

U.S.A.

ARTICLE 17.  Changes and Modifications

Changes and/or modifications to this Agreement will be formalized by an appropriate written amendment that will outline in detail the exact nature of the change.  Any modification to this Agreement will be executed in writing and signed by the authorized representative of each party.  The parties signing this Agreement and any subsequent modification(s) represent that each has the authority to execute the same on behalf of their respective organizations.  No oral statement by any person will be interpreted as modifying or otherwise affecting the terms of this Agreement.  Any party to this Agreement may request that it be modified, whereupon the parties will consult to consider such modification.

ARTICLE 18.  Termination

In addition to any other termination rights provided by this Agreement, either party may terminate this Agreement at any time prior to its expiration date, with or without cause, and without incurring any additional liability or obligation to the other party (other than payment of amounts due and owing and performance of obligations accrued, in each case on and prior to the termination date) by giving the other party at least thirty (30) calendar days prior written notice of termination.  Upon receipt of a notice of termination, the receiving party shall take immediate steps to stop the accrual of any additional obligations that require payment.  

Credit will be given for any navigation charts and related products that are valid (current or not obsolete for more than sixty (60) calendar days) if the Agent returns the navigation charts and related products to FAA no later than thirty (30) calendar days from the date of the termination letter.

The FAA allows approximately sixty (60) calendar days for all charges and credit adjustments to be accounted for, after which, if there is a credit balance in the Agents favor, the FAA will request the U.S. Treasury Department to refund the credit balance to the Agent.

Agent terminated for non-payment of balances due the FAA, or for other agreement infractions, will not be considered for reinstatement for a period not to exceed one (1) year from the date of termination.  Any overdue accounts will be turned over to the United States Treasury for further collection.

ARTICLE 19.  Order of Precedence
If attachments are included in this Agreement and in the event of any inconsistency between the terms of this Agreement, the inconsistency will be resolved by giving preference in the following order:

A. The Agreement,

B. The Attachments (if any).

ARTICLE 20.  Legal Authority
This Agreement is entered into by FAA under the authority of: 


Title 49 U.S.C. Section 44721


Title 49 U.S.C. Section 106 (l) and (m)


FAA Order 2500.35D, eff. 08/30/07


FAA AMS Toolbox T3.8.1. 

Title 49 U.S.C. 106(l)(6), authorized the Administrator of the FAA to enter into and perform such contracts, leases, cooperative agreements and other transactions as may be necessary to carry out the functions of the Administrator and the Administration on such terms and conditions as the Administrator may consider appropriate.  Nothing in this Agreement will be construed as incorporating by reference or implication any provision of Federal acquisition law or regulation.  

ARTICLE 21.  Disputes

Where possible, disputes will be resolved by informal discussion between the parties.  In the event the parties are unable to resolve any disagreement through good faith negotiations, the dispute will be resolved by alternative dispute resolution using a method to be agreed upon by the parties.  The outcome of the alternative dispute resolution will be final unless it is timely appealed to the Administrator, whose decision is not subject to further administrative review and, to the extent permitted by law, is final and binding (see 49 U.S.C. 46110) 

ARTICLE 22.  Warranties

The FAA makes no express or implied warranties as to any matter arising under this Agreement, or as to the ownership, merchantability, or fitness for a particular purpose of any property, including any chart, product, equipment and/or device that may be provided under this Agreement.  

ARTICLE 23.  Insurance

Agent and sales outlet(s) shall arrange by insurance or otherwise for their full protection from and against all liability to third parties arising out of, or related to, their performance of this Agreement.  The FAA assumes no liability under this Agreement for any losses arising out of any action or inaction by Agent and/or their sales outlet(s), its employees, or contractors, or any third party acting on its behalf.  Agent agrees to hold the United States harmless against any claim by third persons for injury, death or property damage arising out of or in connection with its performance under this Agreement.  

ARTICLE 24.  Limitation of Liability
To the extent permitted by law, Agent agrees to indemnify and hold harmless the FAA, its officers, agents and employees from all causes of action, suits or claims arising out of the work performed under this Agreement.  However, to the extend that such claim is determined to have arisen from the act or omission by an employee of the FAA acting within the scope of his/her employment, this hold harmless obligation will not apply to the provisions of the Federal Tort Claims Act, 20 U.S. Code, Section 2671, et seq. will control.  The FAA assumes no liability for any losses arising out of any actions or inactions by Agent, its sales outlets or employees of sales outlets, contractors, or any third party acting on its behalf.  In no event will the FAA be liable for claims for consequential, punitive, special and incidental damages, claim for lost profit, or other indirect damages.

Pursuant to provisions of 40 U.S.C. Section 44721(b), FAA assumes all responsibility and liability for the accuracy of the data on its navigation charts and/or related products.  The FAA does not waive its sovereign immunity.

ARTICLE 25.  Civil Rights 

The Agent will comply with Title VI of the Civil Rights Act of 1964 relating to nondiscrimination.

ARTICLE 26.  Protection of Information

The parties agree that they will take appropriate measures to identify and protect proprietary, privileged, or otherwise confidential information that may come into their possession as a result of their respective duties, obligations, rights and responsibilities under this Agreement.

ARTICLE 27.  Entire Agreement
This document is the entire Agreement of the parties, who accept the terms of this Agreement as shown by their signatures on the next page.  In the event the parties duly execute any modification to this Agreement, the terms of such modification will supersede the terms of this Agreement to the extent of any inconsistency.  Each party acknowledges participation in the negotiations and drafting of this Agreement and any modifications thereto, and that, accordingly, this Agreement will not be construed more stringently against one party than against the other.  If this Agreement is not executed by the Agent within one hundred twenty (120) calendar days after FAA transmits it to the Sponsor, the terms contained and set forth in this Agreement shall be null and void.
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